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why disclosure would cause competi-
tive harm. Whenever possible, the busi-
ness submitter’s claim of confiden-
tiality should be supported by a state-
ment or certification by an officer or
authorized representative of the busi-
ness submitter. Information provided
by a submitter pursuant to this para-
graph may itself be subject to disclo-
sure under the FOIA.

(g) Notice of intent to disclose. (1) The
Foundation shall consider carefully a
business submitter’s objections and
specific grounds for nondisclosure prior
to determining whether to disclose
confidential commercial business infor-
mation. Whenever the Foundation de-
cides to disclose such information over
the objection of a business submitter,
the Foundation shall forward to the
business submitter a written notice at
least 10 working days before the date of
disclosure containing—

(i) A statement of the reasons for
which the business submitter’s disclo-
sure objections were not sustained,

(ii) A description of the confidential
commercial information to be dis-
closed, and

(iii) A specified disclosure date.

(2) Such notice of intent to disclose
likewise shall be forwarded to the re-
quester at least 10 working days prior
to the specified disclosure date.

(h) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of confidential commercial
information, the Foundation shall
promptly notify the business submitter
of such action.

(i) Exceptions to predisclosure notifica-
tion. The requirements of this section
shall not apply if—

(1) The Foundation determines that
the information should not be dis-
closed;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The designation made by the sub-
mitter in accordance with paragraph
(c) of this section appears obviously
frivolous; except that, in such a case,
the Foundation will provide the sub-
mitter with written notice of any final
decision to disclose confidential com-
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mercial information within a reason-
able number of days prior to a specified
disclosure date.

§1600.8 Appeals.

(a) Appeals of adverse determinations.
If you are dissatisfied with the Founda-
tion’s response to your request, you
may appeal an adverse determination
denying your request, in any respect,
to the Executive Director of the Foun-
dation, 110 S. Church Avenue, Suite
3350, Tucson, AZ 85701-1650. You must
make your appeal in writing, and it
must be received by the Executive Di-
rector within 60 days of the date of the
letter denying your request. Your ap-
peal letter may include as much or as
little related information as you wish,
as long as it clearly identifies the de-
termination (including the assigned re-
quest number, if known) that you are
appealing. For the quickest possible
handling, you should mark your appeal
letter and the envelope ‘‘Freedom of
Information Act Appeal.”’

(b) Responses to appeals. The decision
on your appeal will be made in writing.
A decision affirming an adverse deter-
mination in whole or in part shall con-
tain a statement of the reason(s) for
the affirmance, including any FOIA ex-
emption(s) applied, and will inform you
of the FOIA provisions for court review
of the decision. If the adverse deter-
mination is reversed or modified on ap-
peal, in whole or in part, you will be
notified in a written decision and your
request will be reprocessed in accord-
ance with that appeal decision.

(c) When appeal is required. If you
wish to seek review by a court of any
adverse determination, you must first
appeal it under this section.

§1600.9 Preservation of records.

The Foundation will preserve all cor-
respondence pertaining to the requests
that it receives under this subpart, as
well as copies of all requested records,
until disposition or destruction is au-
thorized by title 44 of the United
States Code or the National Archives
and Records Administration’s General
Records Schedule 14. Records will not
be disposed of while they are the sub-
ject of a pending request, appeal, or
lawsuit under the FOIA.
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